Hon Chris Hipkins

Minister of State Services

Public Service Legislation: Paper 6- Organisations of the Public Service
Date of issue: 26 June 2019

Date: 26 June 2019
Title: Public Service Legislation: Paper 6-Organisations of the Public Service

CPC-19-SUB-0011 Summary
CPC-19-MIN-0011 Minute
Gov-19-SUB-0022 Summary
Gov-19-MIN-0022 Minute
CAB-19-SUB-0253 Summary
CAB-19-MIN-0253 Minute

Avuthor:  State Services Commission

These documents are proactively released by the Hon Chris Hipkins, Minister of State
Services,

© Crown Copyright, Creative Commons Attribution 4.0 International (CC BY 4.0)










IN-CONFIDENCE

35 This results in a commitment problem for public service departments attempting
to join up front-line resources in response to a shared cross-cutting problem, or
to join up services around citizens. A credible commitment to share funding,
staff and/or assets can amplify the benefits of collaboration by providing stability
and facilitating tacit knowledge transfers. However, departments do not have
access to the same commitment devices and enforcement mechanisms
available to the private sector (i.e. establishment of a jointly owned company or
remedy through the courts for breach of contract) and therefore struggle to
make credible commitments to provide the necessary stability and certainty
(e.g. for investment in a common asset).

36 Joined up delivery activities are often difficult to sustain over time due to
prioritisation of vertical accountabilities, lack of stability in the context of
personnel changes, and the commitment problems discussed above.

37 | propose that the new Public Service Act provide for the establishment of two
different types of new joint arrangements:

37.1 Interdepartmental Venture — would provide a way of bringing together
resources into a single distinct entity with the agreement of Cabinet. An
Interdepartmental Venture would be established through Order in
Council. The Venture would be governed by a small board of
departmental chief executives, who would report to a designated
responsible Minister. The chair of the Board would manage the day-to-
day relationship with the responsible Minister. The Venture would be
able to hold assets, employ staff, enter into contracts and administer
appropriations in the same way as a public service department.

37.2 Joint Operational Arrangement — commitment to joint work would be
made through a formal agreement between chief executives, with
authorisation by the Public Service Commissioner. Relevant funding,
assets, and staff would remain under the formal control of the individual
participating departments. The agreement would operate as a stronger
version of a Memorandum of Understanding (MoU), with cooperation
encouraged through the transparent nature of the agreement between
chief executives and the explicit support of the Commissioner.

38 These proposals for Public Service Joint Ventures are intended to provide a
way of joining up the delivery of one or more functions that would otherwise be
delivered separately by departments. The key uses of the interdepartmental
venture model would be to join up or align service delivery and/or regulatory
functions where this makes sense, though an interdepartmental venture could
also have an operational policy function related to its core purpose.
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IN-CONFIDENCE

EXAMPLE OF USE — INTERDEPARTMENTAL VENTURE

An Interdepartmental Venture
could be used to joinup a small
number of agency delivery
functionsin a particular place.

An Interdepartmental Venture
could be used in arange of ways;
,,,,,,,,, from simply investing in joint assets

; to fully integrating frontline delivery
________ to streamline people’s experience.

Department Joint Venture Department Department

39 Additional detail on the features of the Interdepartmental Venture is provided in
Annex 2. Additional detail on the features of the Joint Operational Agreement is
provided in Annex 3.

40 In some respects, the Interdepartmental Venture and Interdepartmental
Executive Board models are similar. However, the two models have different
intended uses and different governance arrangements as a result. Executive
Boards will be used primarily to join up strategic policy advice and coordinate
activity across agencies, without directly delivering services. They may have a
large remit that extends across an entire sector, with a membership that may
not include all relevant agencies. While Executive Boards may employ support
staff to a servicing department and direct funding for the commissioning of
services, they are not departments in their own right. Conversely,
Interdepartmental Ventures will be used to consolidate service delivery
functions while leaving strategic policy responsibilities with the individual
partner agencies. An Interdepartmental Venture will operate in practice like a
separate department, governed by a group of relevant chief executives. The
Interdepartmental Venture does not have a remit that extends beyond the
functions that it is tasked with delivering.

A Flexible Departmental Agency model

41 The 2013 amendments to the State Sector Act established a Departmental
Agency model to provide direct accountability to a Minister for defined functions
located within a host department. A Departmental Agency is led by a chief
executive, who is largely treated the same as a chief executive of a department.

42 A Departmental Agency is legally part of its host department. The chief
executive of a Departmental Agency has all the powers of a departmental chief
executive in their own right, except in regard to employment, which operates
under deemed delegation for employer responsibilities. The original policy
proposal for the Departmental Agency involved a limited delegation regime that
would, in effect, put the chief executive of the Departmental Agency beneath
the chief executive of the host department. However, current legislation puts the
Departmental Agency chief executive and the host department chief executive
on equal footings.

43 Three Departmental Agencies have been established since the model was
introduced in 2013, but the design of the model did not anticipate the different
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contexts in which it would be used or considered for. Several issues have also
arisen from the original design of the departmental agency and how they have
operated in practice:

43.1 Departmental Agencies have tended to operate as departments in all but
name. While in some situations the extent of autonomy of the
Departmental Agency is appropriate and wanted, in other cases where
greater alignment of functions is sought, the Departmental Agency model
has not adequately supported this.

43.2 Concerns have also been raised over the lack of stability for the host
department and its working arrangements with Departmental Agencies.
Due to the operational autonomy of the departmental agency,
arrangements for the host department to provide shared services lack an
effective mechanism to ensure ongoing commitment to these
agreements. Given the sharing of corporate services can reduce the
costs of new administrative units and help build core capability in
departments to improve surge capacity and quality, it is important to
ensure this is supported.

43.3 There is uncertainty as to where the respective responsibilities of the
employer in respect to employees of the Departmental Agency lie. The
scope of the deemed delegation in the current model is considered too
broad and does not provide adequate certainty over the roles of the host
departmental and Departmental Agency chief executives.

43.4 The ability to use the Departmental Agency model for the operational
and/or regulatory functions as originally intended has, in practice, been
constrained by the inability of the Departmental Agency to hold decision-
making over assets that are significant to their functions. While a
Departmental Agency chief executive is considered responsible for
stewardship of assets that are used by the Departmental Agency, they
remain on the balance sheet of the host department.

These issues with the Departmental Agency model have restricted the range of
scenarios where it can be used effectively as an alternative to a department.
Greater flexibility in how a Departmental Agency can be established would
allow for its use in a range of situations to achieve different outcomes. With a
more flexible departmental agency model, departments and Departmental
Agencies could organise with greater adaptiveness and agility.

In designing these models, | have ensured that they will be versatile and will be
able to endure through different contexts and be used to address a range of
issues that may be faced by future Governments. While | cannot anticipate all
the ways in which departmental agencies may be used in the future, | can
envisage the following types of configurations:

45.1 Large scale and responsive: departmental agencies can be established
within a host department to provide profile and responsiveness on
certain functions for Ministers. Operationally and strategically the
departmental agency remains closely aligned with the host department to

10
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reduce the costs of change and the core stability of the host department
is supported.

45.2  Platform with visibility: departmental agencies can dock into a host
department that operates as a platform for common shared services, but
with departmental agencies retaining strategic autonomy. The host
department provides scale, resilience and surge capacity for the
departmental agency.

45.3 Integration with autonomy: departmental agencies within a sector
operate in the strategic framework of the host department, generating
greater integration. Departmental agencies remain operationally
autonomous but highly aligned as a result.

Figure 3: Possible configurations of departments and departmental agencies

( 1. LARGE SCALE & RESPONSIVE ) ( 2. PLATFORM WITH VISIBILITY ) ( 3. INTEGRATION WITH AUTONOMY )

CORE DEPARTMENT I CORE DEPARTMENT | CORE DEPARTMENT
AGENCY AGENCY

AGENCY| [AGENCY| |AGENCY

AGENCY] AGENCY AGENCY

I AGENCY I

46 To address the issues identified in the current model and to enable such
configurations, | propose that the new Public Service Act provide for a range of
variations to the existing departmental agency model. By introducing these
variations, | intend to increase the flexibility of the departmental agency so that
form can be tailored to specific functions in each case. This approach will allow
for a range of departmental agencies that have different levels of autonomy and
alignment in the system, while ensuring that the legislative framework still
enables different configurations.

47 | propose that legislation enable the following variations of departmental agencies,
which could be allocated to a specific departmental agency on establishment (or
as required):

47.1 A Departmental Agency could either deliver its functions separately or
could be required to operate in the strategic and policy framework of the
host department where greater alignment is sought;

47.2 A Departmental Agency can either make its own decisions regarding the
provision of corporate services or be required to receive them from the
host department where supporting the stability and capability of the host
is considered necessary

47.3 A Departmental Agency can either use assets by delegation, or the chief
executive of a Departmental Agency be given responsibility for the
financial management of, and financial reporting on departmental assets
and liabilities where necessary to perform the Departmental Agency’s
functions.

11
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48 | also want to take the opportunity to give greater certainty where the respective
responsibilities of the host department and departmental agency chief
executives have been unclear. | propose that the departmental agency chief
executive be considered responsible only for decisions in relation to individual
employees of the departmental agency (e.g. appointment, removal, discipline)
and thus also be considered responsible under other legislation that relates to
those individuals (such as, the Health and Safety at Work Act 2015, Privacy Act
1993 and Protected Disclosures Act 2000). This would provide certainty by
specifying the extent of the deemed delegation from the host department chief
executive, but retain flexibility in the model through the ability of the host
department chief executive to delegate further responsibilities at their
discretion.

EXAMPLE OF USE - DEPARTMENTAL AGENCIES

An example of where a modified departmental agency
could be used is to increase the cost-effectiveness and
quality of the provision of corporate services to smaller
public service agencies.

e A large department could invest in a shared services
platform and the capability necessary to act as a host
Department department for smaller agencies which wouldremain
o DA autonomous in respect to their functions (the ‘platform

with visibility' configuration).

Thiswould be an appropriate arrangement to support
functions that are small but require asignificant degree of
visibility and independence.

49 In addition to these proposals, the proposal to establish new Functional chief
executive positions in Paper 5 will further increase the flexibility of
organisational arrangements within departments. More detail on the features of
the proposed variations to the Departmental Agency model are covered in
Annex 4.

Consequential amendments to other legislation

50 To give effect to these new organisational forms in legislation, some will require
amendment to the Public Finance Act 1989. These consequential amendments
would not alter the fundamental elements of the public finance framework —
parliamentary authorisation of expenditure, transparency of objective setting
and decision-making, and clear lines of accountability and reporting from
officials to Ministers and Parliament. What would change is the range of
administrative units able to become appropriation administrators, performance
and strategic reporters and assume public finance responsibilities under the
Act.

51 There will also need to be amendments made to other Acts relating to the
collection and use of government information to ensure that these appropriately
apply to the organisational forms proposed in this paper. This would include the
Public Records Act 2005, Official Information Act 1992 and Privacy Act 1993.
Officials will work with the agencies responsible for administering the relevant
Acts on the consequential amendments required.

12
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Transitional Matters

52 Paper 7 in this suite of papers deals with the transitional matters and minor
consequential amendments as a result of proposals in this and other papers.
Annex 1 of Paper 7 lists a range of provisions in the current State Sector Act
(SSA) that would transfer to the new Act with amendments. If the proposals in
this paper are agreed to, some of these provisions will require minor and/or
technical amendments to ensure consistency with the new and modified
organisational forms.

53 | propose to continue the following existing provisions with amendments as
described:

53.1 Definition of public service (SSA s.27) — The definition needs to include
the expanded scope proposed in paper 2 (to include Crown agents) and
the organisational forms proposed in this paper.

53.2 The interdepartmental executive boards and interdepartmental ventures
proposed in this paper will be led by chief executives appointed by the
Commissioner and staffed by public service employees who should have
the same status as their counterparts in the current ‘core’ public service
that is part of the legal Crown.

53.3 Departmental agencies (SSA s.27A-27B) — this paper includes proposals
to increase the flexibility of the departmental agency model, with Cabinet
determining the particular variations for each new departmental agency.
As each new departmental agency will be named in the relevant
schedule in the Act by Order in Council, an amendment to s30A should
enable the OIC to specify either what particular features do, or do not,
apply to the particular departmental agency (similar to the column and
tick approach in schedules 1 and 2 of the Crown Entities Act 2004 and
schedules 4 and 4A of the Public Finance Act 1989).

54 Further, there is a need to ensure clarity in the proposed Act for chief
executives (and Ministers) about the respective responsibilities:

. individual responsibilities of chief executives who are responsible for a
department or departmental agency

. individual responsibilities of functional chief executives

. joint and several responsibilities of chief executives on interdepartmental
executive boards and interdepartmental ventures.

55 Annex 5 also sets out these responsibilities and clarifies with whom these
responsibilities are intended to reside.

Consultation

56 Paper 1 includes the consultation associated with this paper. Details of
feedback on organisational arrangements are provided in the relevant sections
of the Regulatory Impact Assessment.

13
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Financial Implications

57 This paper does not have any direct financial implications. Cabinet would
assess the financial implications of the new organisational forms on a case by
case basis as the models are proposed to be implemented.

Human Rights
58 This paper does not have any implications for human rights.
Legislative Implications

59 This paper provides the details of some elements in a new Public Service Act,
as proposed in Paper 1.

Regulatory Impact Analysis

60 Paper 1 covers the impact analysis requirements that are applicable to this
paper.

Gender Implications
61 The proposals in this paper do not have any gender implications.
Disability Perspective

62 The proposals in this paper do not have any implications from a disability
perspective.

Publicity

63 Paper 1 includes the publicity associated with this paper.

Proactive release

64 Paper 1 provides information on the proactive release of this paper.
Recommendations

The Minister recommends that the Committee:

1 note that administration within the Crown is currently divided into departments,
however this form is not flexible enough to help us meet all the needs and
improve the wellbeing of New Zealanders

2 note that the basic departmental form has proved inflexible for:

2.1  Allowing different departments to work together to address complex
problems which cross organisational boundaries

2.2  Creating autonomy, or independence, without the cost and complexity of
a separate department

14
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2.3 Creating greater visibility and strengthening accountability for important
issues and priorities.

3 note that the 2013 amendments to the State Sector Act introduced another
option — the Departmental Agency — to allow for greater autonomy and visibility
for particular functions within departments

4 note that the design of the Departmental Agency did not anticipate the different
contexts in which it would be used or considered

5 note that there remain long-standing concerns about the public service’s ability
to work effectively across boundaries

6 note that our ability to work collectively has evolved over time, and a range of
different models have been developed, ranging from soft voluntary models
through to Cabinet-mandated arrangements

7 note that the State Services Commission, working with a group of public
service chief executives, developed a ‘System Design Toolkit’ (the Toolkit)
which outlines the existing spectrum of ways of organising within the public
service

8 note that we have had some early success with the models in the Toolkit,
however this success has been limited by a lack of legislative foundations

9 note that, working with officials, | have identified a number of areas where the
solutions in the Toolkit could be strengthened or gaps addressed through
legislative change, including introducing the Interdepartmental Executive Board,
the Interdepartmental Venture, and flexible Departmental Agency models

Interdepartmental Executive Boards

10 note that boards of public service chief executives have existed as vehicles for
cross-agency collaboration for some time, but have suffered from many of the
common problems of cross-agency activity in the New Zealand context,
including agency prioritisation of vertical accountabilities to Ministers, patch-
protection and lack of commitment

11 agree to include in the new Public Service Act an Interdepartmental Executive
Board model which would be used to:

11.1 align strategy and planning activities for a group of agencies operating in
overlapping policy areas,

11.2 harness the capabilities of individual departments to collectively plan for,
and make funding decisions on, a specific cross-cutting problem or
priority.

12 agree that the Interdepartmental Executive Board model would have the
following key features:

12.1 Establishment by addition to a schedule in the legislation (through Order-
in-Council)

15
4wp8oh5ttz 2019-06-17 14:06:56



12.2

12.3
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12.5

12.6

12.7

12.8

12.9
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A terms of reference agreed by Cabinet (including scope, remit,
functions, and any appropriations that the Board will administer)

Joint and individual responsibility to the Minister(s) responsible for the
Board (as designated by the Prime Minister) for the functions of the
Board

A membership consisting of existing departmental chief executives
(including a Board chair) to be appointed from the list of departments
within the Board’s Cabinet-agreed remit by the Public Service
Commissioner, following consultation with Ministers in the same manner
as for individual chief executive appointments

Ability for the Board and/or Public Service Commissioner to appoint
independent advisors to the Board who are not departmental chief
executives (not formally part of the Board and having no decision-making
authority)

Ability for the Board to administer an appropriation, appoint and employ
staff (with all rights, duties and responsibilities of an employer), and enter
into contracts

A servicing department (identified in the relevant schedule of the
legislation) which may carry out, under delegation from the Board,
administrative and reporting obligations in respect of the resources
controlled by the Board and appropriations administered by the Board,
and to which staff would be employed by the Board (under deemed
delegation from the servicing department chief executive)

A requirement for the Board to regulate and publish its own operating
procedures, with provision for the Public Service Commissioner to assist
in the resolution of conflict if there is a breakdown of relationships (as the
employer of the chief executive Board members)

Where a Board has a role in joint strategic planning and budgeting
and/or the provision of policy advice, responsibility for any delivery
activities relating to the Board’s work programme would remain with the
relevant individual departments within the Board’s remit.

13 agree that where a Board has a role in joint strategic planning and budgeting
and/or the provision of policy advice, responsibility for any delivery activities
relating to the Board’s work programme would remain with the relevant
individual departments within the Board’s remit

Public Service Joint Ventures

14 note that as administrative units of the Crown, departments do not have access
to the same commitment devices and enforcement mechanisms available to the
private sector for inter-departmental arrangements, leading to an inability to
sustain cross-agency working arrangements over time

16
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15 agree to include in the new Public Service Act two options for joining up the
delivery of services or regulatory functions that are otherwise separately
delivered by departments:

15.1 an Interdepartmental Venture model; and
15.2 a Joint Operational Agreement model

16 agree that the Interdepartmental Venture model would have the following key
features:

16.1 Establishment by addition to a schedule in the legislation (through Order-
in-Council)

16.2 Governance arrangements consisting of a small, focused Board of
departmental chief executives as agreed by Cabinet, reporting to a
responsible Minister (as designated by the Prime Minister)

16.3 A Board chair designated from within the Board’s membership by the
Public Service Commissioner

16.4 Treatment of the Board of the venture as analogous to the chief
executive of a department, with the same rights, duties and
responsibilities

16.5 Ability for the venture to hold assets, employ staff, enter into contracts
and administer appropriations in the same way as a Public Service
department

16.6 A requirement for the Board to regulate and publish its own operating

procedures, with provision for the Public Service Commissioner to assist
in the resolution of conflict if there is a breakdown of relationships (as the
employer of the chief executive Board members).

17 agree that the Joint Operational Agreement model would have the following key
features:

17.1

17.2

17.3

17.4

Commitment to joint working made through a formal agreement between
chief executives (funding, assets, and staff used would remain under the
control of the individual participating departments)

Formed by agreement between relevant chief executives, with
authorisation by the Public Service Commissioner

Terminated by joint agreement between the chief executives of the
departments involved, or with the Public Service Commissioner’s
agreement

Requirement for departments to abide by the agreement, with provision
for the Public Service Commissioner to assist in the resolution of conflict
if there is a breakdown of relationships (as the employer of the chief
executive Board members).

17
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agree that the Joint Operational Agreement model would not confer any formal
joint responsibility on chief executives nor involve any change in responsibilities
between departments and Ministers, with cooperation encouraged through the
transparent nature of the agreement between chief executives and the explicit
support of the Commissioner

A Flexible Departmental Agency model

19

20

21

22

23

24

25

26

27

28

29

note that the departmental agency model was introduced in 2013 through
amendment to the State Sector Act and has been used a number of times

note that, based on learnings from how departmental agencies have operated
in practice, some issues have been identified with the model

note that greater flexibility in how a departmental agency can be established
will address these issues and allow for the model’s use in a wider range of
situations than currently possible

agree to retain the departmental agency model in the new Public Service Act

agree that the new Act provide for a range of variations of departmental
agencies and that one or more of these variations can be allocated to a
departmental agency

note that due to the level of autonomy of departmental agencies, the current
version of the model does not support greater alignment between functions

agree to introduce the variation of a departmental agency where the chief
executive of the departmental agency is responsible for operating in the
strategic and policy framework of the host department

note that the operational autonomy of departmental agencies currently results
in a lack of stability for host departments in relation to the provision of corporate
services

agree to introduce a variation of the departmental agency where the
departmental agency by default receives corporate services from the relevant
host department and deviations from this are at the agreement of both relevant
chief executives

note that the range of functions a departmental agency can be used for is
limited by its inability to hold assets

agree to introduce a variation of the departmental agency where the chief
executive of a departmental agency be given responsibility for the financial
management of, and financial reporting on departmental assets and liabilities
where necessary to perform the departmental agency’s functions

Consequential amendments to other legislation

30

note that amendments to the Public Finance Act (PFA) 1989 would be needed
to enable the departmental agency, Interdepartmental Executive Board and
Interdepartmental Venture proposals, which may include amendments to

18
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provide for an approach to determine which reporting obligations of the PFA
should apply to the new organisational models dependent on the model’s form
and function

31 note that amendments to Acts relating to the collection and use of government
informational will be required to appropriately apply to new organisational forms

Transitional Matters

32 agree that the following existing provisions in the SSA are continued in the new
Act with amendments:

32.1 Definition of public service (SSA s.27) — The definition needs to include
the expanded scope proposed in paper 2 (to include Crown agents) and
the organisational forms proposed in this paper

32.2 Employees of interdepartmental executive boards and interdepartmental
ventures should be treated as public service employees who should
have the same status as their counterparts in the current ‘core’ public
service that is part of the legal Crown

32.3 Departmental agencies (SSA s.27A-27B and s.30A) — an amendment to
s30A should enable the OIC to specify either what particular features do,
or do not, apply to the particular departmental agency

33 note that, for further clarity, Annex 1 of Paper 7 details the existing provisions
that will transfer to the new Act with amendments as a result of the proposals
across the suite of papers

34 note that, in order to ensure clarity in the new Act, Annex 5 sets out the
following respective responsibilities:

34.1 individual responsibilities of chief executives who are responsible for a
department or departmental agency

34.2 individual responsibilities of functional chief executives

34.3 joint and several responsibilities of chief executives on interdepartmental
executive boards and interdepartmental ventures

Authorised for lodgement
Hon Chris Hipkins

Minster of State Services

19
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Annex 1 - Interdepartmental Executive Boards
Purpose
The key uses that align with the policy intent of the model are to:

o align strategy and planning activities for a group of agencies operating in
overlapping policy areas,

o harness the capabilities of individual departments to collectively plan for, and make
funding decisions on, a specific cross-cutting problem or priority.

Key features
The key features of the proposed model, which would be set out in legislation, include:
o Establishment by addition to a schedule in the legislation (through Order-in-Council)

o A terms of reference agreed by Cabinet (including scope, remit, functions, and any
appropriations that the Board will administer)

o Joint and individual responsibility to the Minister(s) responsible for the Board (as
designated by the Prime Minister) for the functions of the Board

o A membership consisting of existing departmental chief executives! (including a
Board chair) to be appointed from the list of departments within the Board’s Cabinet-
agreed remit by the Public Service Commissioner, following consultation with
Ministers in the same manner as for individual chief executive appointments

o Ability for the Board and/or the Public Service Commissioner to appoint independent
advisors to the Board who are not departmental chief executives (not formally part
of the Board and having no decision-making authority)

o Ability for the Board to administer an appropriation, appoint and employ staff (with
all rights, duties and responsibilities of an employer), and enter into contracts

o A servicing department (identified in the relevant schedule of the legislation) which
may carry out, on behalf of the Board, administrative and reporting obligations in
respect of the resources controlled by the Board and appropriations administered
by the Board, and to which staff would be employed by the Board (under deemed
delegation from the servicing department chief executive)

o A requirement for the Board to regulate and publish its own operating procedures,?
with provision for the Public Service Commissioner to assist in the resolution of
conflict if there is a breakdown of relationships (as the employer of the chief
executive Board members)

o Where a Board has a role in joint strategic planning and budgeting and/or the
provision of policy advice, responsibility for any delivery activities relating to the
Board’s work programme would remain with the relevant individual departments
within the Board'’s remit.

1 ‘Departmental chief executives’ here includes chief executives of public service departments and departmental agencies listed in
Schedules 1 and 1A of the SSA, as well as the chief executives of New Zealand Police and New Zealand Defence Force.
2 As is the case for Crown Entity boards.

20
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Annex 2 — Interdepartmental Ventures
Purpose

The proposals for interdepartmental ventures are intended to provide a way of joining up the
delivery of one or more functions that would otherwise be delivered separately by departments.
The key uses of the interdepartmental venture model would be to join up or align service delivery
and/or regulatory functions where this makes sense, though an interdepartmental venture could
also have an operational policy function related to its core purpose.

Key Features

An Interdepartmental Venture would have the following key features given effect through
legislation:

o Establishment by addition to a schedule in the legislation (through Order-in-Council)

o Governance arrangements consisting of a small, focused Board of departmental
chief executives® as agreed by Cabinet, reporting to a responsible Minister (as
designated by the Prime Minister)

o A Board chair designated by the Public Service Commissioner, from within the
Board’s membership

o Treatment of the Board of the venture as analogous to the chief executive of a
department, with the same rights, duties and responsibilities

o Ability for the venture to hold assets, employ staff, enter into contracts and
administer appropriations in the same way as a public service department

o A requirement for the Board to regulate and publish its own operating procedures,
with provision for the Public Service Commissioner to assist in the resolution of
conflict if there is a breakdown of relationships (as the employer of the chief
executive Board members).

3 ‘Departmental chief executives’ here includes chief executives of public service departments and departmental agencies listed in
Schedules 1 and 1A of the SSA, as well as the chief executives of New Zealand Police and New Zealand Defence Force.

22
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Annex 3 — Joint Operational Agreements
Purpose

The proposals for Joint Operational Agreements are intended to provide a mechanism for
strengthened commitment to joint work between public service departments. These agreements
would operate as a stronger alternative to the already available Memorandum of Understanding
(MoU) arrangements between departments, with cooperation encouraged through the
transparent nature of the agreement between chief executives and the explicit support of the
Commissioner.

Key features

A Joint Operational Agreement would have the following key features, given effect through
legislation:

o Commitment to joint work made through a formal agreement between chief
executives (funding, assets, and staff used would remain under the control of the
individual participating departments)

o Formed by agreement between relevant chief executives, with authorisation by the
Public Service Commissioner

o Terminated by joint agreement between the chief executives of the departments
involved, or with the Public Service Commissioner’'s agreement

o Requirement for departments to abide by the agreement, with provision for the
Public Service Commissioner to assist in the resolution of conflict if there is a
breakdown of relationships (as the employer of the chief executive Board
members).

The joint operational agreement would not confer any formal joint responsibility on chief
executives, nor would in involve any change in responsibilities between departments and
Ministers.

23
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Annex 4 — A Flexible Departmental Agency model
Purpose
The proposals to increase the flexibility of the departmental agency model intend to:
o allow for the form of the departmental agency to be tailored to specific functions;

o increase the range of different configurations between departments and
departmental agencies so that different levels of autonomy and strategic alignment
can be achieved; and,

o reaffirm that key uses of the model are still anticipated to be for operational and/or
regulatory functions. However, a departmental agency that was more tightly aligned
to the host department could be appropriate for policy-based functions.

Key Features

The current departmental agency model would remain the basic form going forward. However,
clarification is proposed in respect to responsibilities of the employer for employees of the
departmental agency. This is an area where there has been uncertainly as to where the
respective responsibilities of the host departmental and departmental agency chief executives
lie. The division of responsibilities that could be enabled through legislation are:

o The deemed delegation of responsibilities to the chief executive of the departmental
agency would be for matters and decisions in relation to individual employees of the
departmental agency. This would include, but not be limited to, appointing and
removing staff, promotion, secondment/transfer, and disciplinary matters (e.g. code
of conduct, personal grievance).

o The host department chief executive would remain responsible for all other matters
in respect to the employees of the departmental agency (such as common terms
and conditions).

o Flexibility of the departmental agency model is provided for, as the host department
chief executive remains able to delegate, at their discretion, these responsibilities to
the chief executive of the departmental agency where they see fit.

Through legislation, variations of the departmental agency would be established. It is envisaged
that these variations would result in a ‘menu of options’ and one or more of these variations
could be allocated to a departmental agency as required.

The variations that are proposed to be enabled through legislation are:

o a requirement that the chief executive of a departmental agency should operate in
the strategic and policy framework of the host department

o the departmental agency would, by default, receive corporate services from the host
department and any deviations from this arrangement would be agreed by both
relevant chief executives

o the chief executive of a departmental agency be given responsibility for the financial
management of, and financial reporting on departmental assets and liabilities where
necessary to perform the departmental agency’s functions.
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These variations hard-wire elements of the current departmental agency model, and the
relationship with the host department, by introducing legislative foundations for them.

Decisions on what features are appropriate in any given case will be made by Cabinet and
should be based on the requirements of the specific functions of the departmental agency. It is
anticipated that these features could be added or removed as required by Cabinet agreement
and will be recorded in the schedule to the new Act where departmental agencies are listed.
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